
STATE OF NEI,I YORK
STATB TAX COMMISSION

In the Matter of the Pet i t ion

o f

Donald DeManno

d/b/a Midtown Auto Sa1es

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / 1 / 7 I - 5 / 3 1 1 7 4 .

AFF]DAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

15th day of May, 1980, he served the within not ice of Determinat ion by mai l  upon
Donald DeManno, d/b/a Midtown Auto Sales, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Donal-d DeManno
d/b/a Midtown Auto Sales
287 LyeJ-l Ave.
Rochester ,  N f  14606

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
//

,t'



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Donald DeManno

dlbla Midtown Auto Sales

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 2B & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / 1 / 7 1 - 5 / 3 r / 7 4 .

AIT']DAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Determinat ion by mai l  upon

Robert M. TyIe the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Mr. Robert  M. Tyle
Tantalo, Bianchi *  Gou1d
45 Exchange St.
Rochester,  Ny 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

16 th  day  o f  May,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

May 16,  1980

Donald DeManno
d/bla Midtown Auto Sa1es
287 Lye l l  Ave.
Rochester,  NY L4606

Dear  Mr .  DeManno:

P1ease take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Conmission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12??7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMM]SSION

Peti t ioner t  s Representat ive
Robert M. Tyle
Tantalo, Bianchi & Gould
45 Exchange St.
Rochester ,  NY 14614
Taxing Bureaurs Representat ive



STAf,E CF NEW YORK

STAf,E TAX CqqMISSICEiI

In the Matter of the Application

of

MNALD DCN'IAI{NO
dtb/a Mrnr(Io[ At]To sAI.,Es

for Revision of a De@rmination or for
Refi:nd of Sales and Use Ta:€s under
Articles 28 and 29 of the Tax Lavr for tlre
Period June I, 1971 tluough May 31, L974.

DETBMI}@ITIOD{

AStplicant' Donald Delvlamo dtb/a l4idtcr,\rn Auto Sales, 287 Lyell Avenl:e,

Rochester, New York 14606, filed an application for revision of a determination

or for refi:nd of sales and use ta:<es urder Articles 28 and 29 of ttre Tac Larnr

for the period June 1, L971 th:rcugh NIay 3L, L974 (rile No. 11101).

A srnall clairrs hearlng was held beforre Carl P. Wright, Hearing Offioer,

at the offices of ttre State Tax Ccnnr-ission, O:e i{arine Mid"Iand PLaza, Rochester,

New York,, on Atrgust, 13, 1979 at r:15 P.M. Applicant appeared by Robert M.

TYle, Esq. and Frank Tantalo, P.A. The Audit Division a;peared by Peter C:otty,

Esq. (Paul A. Iefebrn:e, Esq., of counsel) .

ISSUE

V'lhetlrer the Sales Tax Bureau, in the absence of books and records,

properly used external ixdices to determine applicant's sales ta>< liability.

FII{D]NES OF FACT

I. Oo Decefiber 13, L974, the Sales Ta:c Bureau issr:ed a Notice of Determi-

nalion and Dernand for Palznent of Sales and Use Ta:(es Dr:e against applicarrt for

ttle period June 1, 1971 ttrrough May 31, L974 for 920,328.87, ph.s penalty and

interest of $S,887.47, for a total of $26,2L6.34. AFplicant tinely filed an

application for a hearing to reviq^r ttre determination.



- 2 -

2. During tle period at issue, applicarrt operated a retail ard wholesale

used car sales lot.

3. A @nsent Extending Period of Lirnitation for A^ssessnent of Sales and

Use Ta<es to Decenber zAt L974 was exectrted bry- applicant.

4. Ihe Sales Ta< Bureau found applicant's books ard reords eittrer non-

exi-sterrt or inadequate. Ttre Sales Ta>r Bureau used tlre Departrnent of !,lotor

Vetricle records to obtain infornation regarding applicantrs sales of rrptor

vehicles. A detailed listing of sales was prepared fnom tlre ltlotor Vetricle Book

of Registrlr (IvIV-50) for tlre period June 1, 197I tLrrough Febnrarl 28, L974.

Said registry contained ttre nane and address of ttre purctnser, as well as ttp

year, rnake and description of each rnrtor vetricle.

A value was established for ea.clr vetricle sold for ttre above period by

using tlre Schedule of Va}:ation trlorms-Casual Sale of l{ctor Vehicle (FOrm Sf-

170.7). llkre auditor did not establish values for vetricles listed as vtrolesale

nor were these sales held taxable.

5. Ihe period of Marctr L, L974 ttrrough l{ay 31, 1974 was the only period

raihere sales invoices were available to sr:bstantiate tlre totals recrcrded in ttre

sales ledger. Tkre exanination of ttris period revealed: ttre total sales rnade

for the period were not all recorded i.:n thre sales ledger; ttre sales that were

reorded j:r ttre sales ledgen were understated; and ttre total recorded sales in.

the sales ledgers were trrderretrnrted on tle quargerly Sales tax Return (Sr

100) .

A value was established for each velricle sold at re@il for ttre

period Ivlarch 7, 1974 tlr::ough l4ay 31, L974 W using the sales price as sts^rn on

tlre sales inrzoice and, where no invoice was available, ttre value shor^rn on the

Schedule of Vah-ration lbrms-Casual Sale of llrtor \lietri-cle.
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6. TLre value of all taxable rzetricles sold during ttre period at issr-re

totaled $443,4L6.00 wittr ta< dte t}ereon of $31,039.38. Ta< of $101710.51 paid

by applicant was deducted fron the ta< due teaving additional ta>< due of $20,328.87.

7. Applicant contended that the rreLricles sold r,vere not in grood ondition;

ttn:.s, ttre selling pries for vetricles sold as &termined by ttrc Sales Ta<

Bureau raiere inaccurate.

8. Applicant, fi.rrther contended ttrat his reaords r,vrere in possession of

his estranged wife, wtro would not release ttrenr for atrdit.

9. Applicant sukrnitted the folloaing evidenoe to shovr tlrat the rralues

established by the Sales Tax Bu:reau u,ere incorrect.

a. Photos of cars being sold at retail, wittr price in windov'r' by

ottrer car dealers on Novenber ].:8, L974. Based on these pries,

applicant contended ttrese cars \^ere sold at 65 percent of the

average retail price published jrr fte Eastern Editj-on of MDA,

the Official Used Car G\ride.

b. Ner^rspaper advertisenents of autcncbiles for sale by other dealerships

durj-rng Novenber, 1974 which applicant ontended r,ere being sold

at 60.5 percent of the average retail price pr:lclished in the

Official Used Car ftide.

Hcnrvever, applicant failed to sr.rLrnit arry docr-nrentaqg evidene to

shcnr tlre price of tkre cars sold by him during the Snriod at issr:e was less than

the anpunt established by the Sales Ta>< Bureau.

COB{CI,USICD{S OF LAI^I

A. Ttrat the ar:dit prcced,ures used by the Sales Ta< Bureau to determine

atrplicant's sales in the absenoe of books and records, \^iere proper pursuant to

section 1138 (a) of tlre Tar Law. the resulting findings of additional sales tac

for ttre period Jwre I, 1971 through i"lay 31, 1974 r,riere sr44rcrted hryz srdcstantial

docurentaqf evidenoe.
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B. fhat the application of Donald Delvlanno dtb/a l{idt!!,rn Auto Sales is

denied and ttre Notice of Deterrni:ration and Demand for palznent of Sales and Use

Ta:<es Dtre issued Decenber L3, Lg74 is srr.stained.

DNIED: Albarry, New York gfAtrE TN( @MMISSICN

MAY 1 6 1980

gTAtrE TN( MMMISSICN


